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Judging the Judge:  
Judicial Competence in 19th Century Iran
Zahir Bhalloo
Abstract:ġThisġpaperġiḎvestigatesġtheġiḍpactġofġtheġdoḍiḎaḎtġIḍāḍ ġ ġUṣūl ġdoctriḎalġḍodelġ
in nineteenth century Iran of the jurist (mu tahid) as arbiter (qāḍī al‑ta kīm)ġoḎġjudicialġpractice.ġ
ByġdrawiḎgġoḎġaġǦlitigaḎtġarchiveǧġfroḍġthisġperiodĪġIġdiscussġoḎeġprobleḍġthatġeḍergedġfroḍġ
theġdoḍiḎaḎtġdoctriḎalġḍodel.ġItġbecaḍeġpossibleġforġlitigaḎtsġtoġchalleḎgeġtheġvalidityġofġaġ






Keywords:ġ DeceḎtralizatioḎĪġ judicialġ coḍpeteḎceĪġ qaḍāʼĪġ Uṣūl Īġ ḍujtahidĪġ judgeḍeḎtĪġ QājārĪġ
IraḎ.
Résuméġ:ġCetġarticleġexaḍiḎeġl’iḍpactġduġḍodèleġdoctriḎalġchiiteġiḍaḍiteġuṣūliteĪġdoḍiḎaḎtġ
daḎsġl’IraḎġduġxixeġsiècleĪġseloḎġlequelġleġjuristeġqualiiéġ(mu tahid) agissait comme arbitre (qāḍī 
al‑ta kīm)ġ daḎsġ laġ procédureġ judiciaire.ġM’appuyaḎtġ surġ desġ «ġarchivesġ deġplaideurġ»ġ dataḎtġ
deġcetteġpériodeĪġ j’aḎalyseġuḎġdesġproblèḍesġposésġparġceġḍodèle.ġ IlġétaitġpossibleĪġpourġlesġ
plaideursĪġdeġreḍettreġeḎġcauseġlaġvaliditéġd’uḎġ ukm en prétendant ne pas reconnaître comme 
mu tahidĪġ etġ doḎcġ coḍḍeġ judiciaireḍeḎtġ coḍpéteḎtĪġ leġ savaḎtġ quiġ l’avaitġ proḎoḎcé.ġ Ceciġ
obligeaġlesġauteursġuṣūlitesġàġdévelopperġuḎġcadreġjuridiqueġdaḎsġlequelġuḎġmu tahid reconnu 
devaitġcoḎirḍerġleġstatutġd’uḎġautreġdaḎsġleġcasġoùġlesġqualiicatioḎsġjuridiquesġ(i tihād) de ce 
derḎierġseġverraieḎtġcoḎtestées.ġJeġdéḍoḎtreġqu’eḎġpratiqueĪġḍêḍeġsiġlaġcoḍpéteḎceġjudiciaireġ
d’uḎġsavaḎtġmu tahidġétaitġcoḎirḍéeġparġuḎġautreġmu tahidġ recoḎḎuĪġ l’applicatioḎġduġ ukm 
proḎoḎcéġparġleġsavaḎtġḎ’étaitġpasġgaraḎtie.
Motsīclésġ:ġ DéceḎtralisatioḎĪġ coḍpéteḎceġ judiciaireĪġ judicatureĪġ uṣūl Īġ mu tahidĪġ jugeḍeḎtĪġ
QadjarsĪġIraḎ.
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الملخص : يبحث هذا المقال في تأثير النظرية اإمامية الشيعية اأصولية وهو النموذج المذهبي الذي 
كان سائداً في إيران خال القرن التاسع عشر حيث كان يسمح للمجتهد القيام بدور المحّكم )قاضي 
الفترة أقدم  إلى السجات القضائية التي تعود إلى تلك  التحكيم( في اإجراءات القضائية. واستناداً 
النظر والتشكيك  إعادة  بإمكان الخصوم  إذ كان  النموذج  التي يسببها هذا  المشاكل  تحليًا إحدى 
وبالتالي غير مؤهل  به كمجتهد  الحكم غير معترف  بأن من أصدر  ااّدعاء  الحكم وذلك عبر  بصّحة 
المجتهد  على  فيه  يكون  فقهي جديد  بإطار  الخروج  إلى  اأصوليون  المؤلفون  اضطّر  لذلك  قضائيًا. 
المعترف به أصًا التأكيد على أهلية مجتهد آخر تعرضت مؤهاته القانونية )اجتهاد( للطعن. ويظهر 
المجتهدين من قبل مجتهد آخر  التأكيد على أهلية أحد  تّم  لو  العملية حتى  الناحية  أنه من  المقال 
معترف به فإن ذلك ا يضمن اأخذ بالحكم الذي أصدره.
الكلمات المحورّية : امركزية، الصاحيات القضائية، القضاء، اأصوليون، المجتهد، الحكم، الدولة 
القاجارية، ايران.
I received valuable comments on earlier drafts of this essay from M. Tillier and P. Sartori.
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N.ġCalder’sġ seḍiḎalġ 1980ġ thesisġ exploredġ forġ theġirstġ tiḍeġ theġdistiḎctiveġ Iḍāḍ ġorġ
Twelverġ ġ coḎceptioḎġ ofġ judicialġ adḍiḎistratioḎ.ġ UḎlikeġ SuḎḎ ġ judicialġ theoryġ whichġ
stressedġtheġḎecessityġofġjudicialġappoiḎtḍeḎtġ(tawlīya) by the de facto politicalġpowerĪġtheġ
Iḍāḍ sġfroḍġtheġveryġbegiḎḎiḎgġcoḎsideredġjudicialġappoiḎtḍeḎtġbyġaḎyġauthorityġotherġ
thaḎġtheġIḍāḍġorġhisġrepreseḎtativeġillegitiḍate.ġWhileġtheġIḍāḍġwasġpreseḎtĪġheġorġhisġ
represeḎtativeġ wouldġ directlyġ appoiḎtġ ar ī judges (qaḍī‑s).ġ DuriḎgġ theġ Iḍāḍ’sġ abseḎceĪġ
judicialġauthorityġ(wilāyat al‑qaḍāʼ) basedġoḎġauthoritativeġtextsġ—ġreportsġḎarratedġfroḍġ
theġSixthġIḍāḍġJa farġalị̄ādiqġ(d.ġ148/765)ġ—ġwasġiḎterpretedġtoġhaveġbeeḎġdelegatedġtoġ
Iḍāḍ ġscholarsġ( ulamāʼ) whoġpossessedġtheġrequisiteġqualities ( arāʼị) forġjudicialġactivityġ
(qaḍāʼ).1
PreciselyġwhatġtheseġrequisiteġqualitiesġwereġwasġrepeatedlyġdebatedġbyġIḍāḍ ġwriters.ġ
TheġUṣūl sġheldġthatġtheġscholarġhadġtoġpossessġtheġqualitiesġofġaġjuristġ(mu tahid) in order to 
exerciseġvalidġjudicialġactivity.2ġTheġA bār ġschoolĪġaġḍoveḍeḎtġwhichġroseġtoġproḍiḎeḎceġ
iḎġtheġeleveḎth/seveḎteeḎthġceḎturyĪġplacedġgreaterġeḍphasisġoḎġtheġscholar’sġabilityġtoġ
readĪġiḎterpretġaḎdġtraḎsḍitġtheġreportsġ(aḫbār)ġofġtheġTwelveġiḎfallibleġ ġIḍāḍs.3 The 
A bār sĪġlikeġtheġearliestġIḍāḍ ġwritersĪġdidġḎotġcoḎsiderġitġḎecessaryġforġaġ ar ī judge to be 
a mu tahid.4
ThoughġtheġUṣūl ġaḎdġA bār ġpositioḎsġḍayġhaveġdiferedġoḎġtheġrequisiteġqualitiesġ
aġscholarġrequiredġtoġexerciseġvalidġjudicialġactivityĪġbothġheldġthatġjudicialġappoiḎtḍeḎtġ
by de facto goverḎḍeḎtsġwasġaġusurpatioḎġofġ theġprerogativeġofġ theġ Iḍāḍ.ġNeverthelessġ
asġCalderġaḎdġGleaveġhaveġdeḍoḎstratedĪġUṣūl ġaḎdġA bār ġwritersġdidġtryġtoġiḎdġwaysġtoġ
accoḍḍodateĪġatġvariousġtiḍesĪġceḎtralizedġstateīspoḎsoredġjudicialġadḍiḎistratioḎ.ġThisġ
wasġdoḎeġthroughġrecourseġtoġcoḎceptsġsuchġasġdissiḍulatioḎġ(taqīya) and the distinction 
betweeḎġrulersġwhoġwereġ illegitiḍateġ ( āʼir) and oppressive (ẓālim) and those who were 
illegtiḍateġ( āʼir) but just ( ādil).5
Whileġ theġ atteḍptsġḍadeġ byġ Iḍāḍ ġwritersġ toġ accoḍḍodateġ aġ ceḎtralizedġ judicialġ
adḍiḎistratioḎġdueġ toġ theġ exigeḎciesġofġ theġMoḎgolġorġ Safavidġ stateġhasġ receivedġ soḍeġ
atteḎtioḎĪġaḎotherġdoctriḎalġtreḎdĪġwhichġseeḍsġtoġhaveġitsġorigiḎsġaḍoḎgġUṣūl ġwritersġ
iḎġtheġSafavidġperiodĪġhasġyetġtoġbeġexaḍiḎed.ġTheġfocusġofġthisġliḎeġofġreasoḎiḎgġwasġtoġ
accommodate the arbitration (ta kīm) of the jurist (mu tahid)ġiḎtoġIḍāḍ ġUṣūl ġtheory.
Thisġ deceḎtraliziḎgġ curreḎtġ seeḍsġ toġ haveġ reachedġ itsġ heightġ iḎġ theġ Qā ārġ eraġ
(1785ī1925).ġAsġiḎġtheġcaseġofġjudicialġappoiḎtḍeḎtġbyġtheġde factoġpoliticalġpowerĪġhoweverĪġ
judicialġ ‘appoiḎtḍeḎt’ġbyġiḎdividualġ litigaḎtsġwasġseeḎġtoġbeġaġusurpatioḎġofġtheġIḍāḍ’sġ
prerogative.ġNeverthelessġ itġwasġarguedġthatġ ifġtheġarbiterġ(qāḍī al‑ta kīm) possessed the 





5.ġ Calder 1987, p.ġ92ī96ġaḎdġGleave 2007Īġp.ġ249ī251.
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theġscholarġwasġiḎġpracticeġḍutuallyġ‘appoiḎted’ġbyġtheġlitigaḎtsġ(marḍī al‑̣arafayn) to act 
asġaḎġarbiterĪġiḎġrealityĪġdueġtoġhisġpossessioḎġofġtheġrequisiteġqualitiesĪġhisġ‘appoiḎtḍeḎt’ġ
derivedġfroḍġtheġreportsġofġdelegatioḎġbyġtheġsixthġIḍāḍ.
Itġ isġ Ḏotġ clearġ wheḎġ thisġ Uṣūl ġ theoreticalġ accoḍḍodatioḎġ ofġ theġ validityġ ofġ theġ





ofġtheġUṣūl ġdoctriḎalġvictoryġoverġtheġA bār ġschoolġiḎġtheġḍidīeighteeḎthġceḎturyĪġtheġ
roleġofġtheġjuristġasġarbiterġwasġḎowġdebatedġbyġUṣūl ġjuristsġiḎġaġwayġthatġhadġhithertoġḎotġ
occurred.ġMaḎyġproceduralġquestioḎsġreḍaiḎedġuḎresolvedĪġiḎġparticularĪġthoseġrelatiḎgġtoġ
the shift in the nature and function of the ukmġiḎġlitigatioḎ.ġTheġ ukmġwasġḎoġloḎgerġtheġ
iḎalġjudicialġdecisioḎġofġaḎġappoiḎted Iḍāḍ  qāḍīġiḎġaġlawsuit.ġTheġworkiḎgsġofġtheġ‘ ukm’ġ
of the Uṣūl  mu tahidġiḎġhisġroleġasġaḎġiḎdepeḎdeḎtġarbiter (qāḍī al‑ta kīm) now had to be 
clariied.ġCouldġaġḎoḎīmu tahidġ actġasġaḎġarbiter?ġEquallyġ iḍportaḎtĪġ theġ jurisdictioḎġofġ




religiousġeḍulatioḎġ(mar a  al‑taqlīd)ġdevelopedġiḎġtheġQā ārġeraġaḎdġtheġgrouḎdworkġwasġ
laidġ forġaḎġexteḎsioḎġofġ theġ jurist’sġauthorityġoverġpoliticalġafairsġceḎtralġ toġ uḍayḎ ’sġ
doctrine of wilāyat al‑faqīh.
TheġaiḍġofġthisġessayĪġhoweverĪġwillġbeġtoġassessġiḎġaġpreliḍiḎaryġwayġwhatġiḍpactġtheġ
doḍiḎaḎtġQā ārġUṣūl ġdoctriḎalġḍodelġofġ theġmu tahid as arbiter had on the status and 
function of the ukmġiḎġQā ārġ arī aġlitigatioḎ.ġIġproposeġtoġdoġthisġbyġdrawiḎgġoḎġaġ‘litigaḎtġ
archive’ġfroḍġthisġperiod.ġOḎeġprobleḍġthatġeḍergedġfroḍġtheġdoḍiḎaḎtġdoctriḎalġḍodelġ





cleric’sġi tihādġbyġaġrecogḎizedġmu tahidġwasġstillġḎoġguaraḎteeġthatġtheġcleric’sġ ukmġwouldġ
beġeḎforced.




ḎiḎteeḎthġ ceḎturyġ IraḎġ betweeḎġ aġ localġ groupġ ofġ desceḎdaḎtsġ ofġ theġ Prophetġ (sayyidīs)ġ
kḎowḎġasġtheġDirāzg sūġaḎdġ Abbāsġ āḎġQā ārġBēglerbēg ĪġtheġgoverḎorġofġAstarābād.7 The 
Dirāzg sūġclaiḍedġthatġtwoġvillagesġiḎġ Abbāsġ āḎ’sġpossessioḎĪġČūplāḎ ġaḎdġM rīMa allaĪġ
locatedġoutsideġtheġtowḎġofġAstarābādĪġwereġpartġofġaḎġeḎdowḍeḎtġ(waqf) founded in the 
SafavidġperiodġbyġtheirġaḎcestorĪġM rġRū ullāhġalī usayḎ .ġAsġtheġhereditaryġtrusteesġaḎdġ
beḎeiciariesġofġM rġRū ullāh’sġwaqfĪġtheġsayyidīsġchalleḎgedġ Abbāsġ āḎ’sġpossessioḎġofġtheġ
twoġvillages.8
Litigation by the sayyidīsġ focusedġ oḎġ theġ ukmīsġ ofġ twoġ clericsġ whoġ supportedġ
theirġclaiḍġtoġowḎership.ġTheġirstġ ukm wasġ issuedġbyġaġclericġbasedġ iḎġ IṣfahāḎġḎaḍedġ
Āqāġ Mu aḍḍadġ Mahd ġ (d.ġ1278/1861ī62).ġ Āqāġ Mu aḍḍadġ Mahd ġ wasġ littleġ kḎowḎġ iḎġ
AstarābādĪġbutġheġhadġexceediḎglyġgoodġcoḎḎectioḎs.ġHeġwasġtheġsoḎīiḎīlawġofġMu aḍḍadġ
Bāqirġ aft ġ (d.ġ1260/1844)ġaḎdġtheġsoḎġofġMu aḍḍadġIbrāh ḍġKalbās ġ (d.ġ1261/1844ī45).ġ
aft ġaḎdġKalbās ġwereġbothġreḎowḎedġjuristsġliviḎgġiḎġIṣfahāḎ.9 The second ukm had been 
issuedġbyġaġ reveredĪġbutġbyġ theġ tiḍeġofġ litigatioḎĪġdeadġ localġ clericġofġAstarābādġḎaḍedġ
ā ġMullāġRi āġAstārābād ġ(d.ġc.ġ1251/1835).
IḎġwhatġfollowsĪġIġwillġuseġdocuḍeḎts10ġfroḍġtheġarchiveġofġtheġDirāzg sūġsayyidīsġtoġ
reconstruct their arī aġ litigatioḎġ iḎġ theġ disputeĪġ froḍġ arouḎdġ 1251ī1267/1835ī1850Īġ iḎġ
respoḎseġtoġ Abbāsġ āḎ’sġrefusalġtoġackḎowledgeġtheġi tihādġofġĀqāġMu aḍḍadġMahd ġaḎdġ
ā ġMullāġRi aġAstarābād ġaḎdġheḎceġtheġvalidityġofġtheirġ ukmīs.
2. The ukm of Āqā Mu ammad Mahdī
Stage 1: aftī’s endorsement
TheġearliestġdatedġdocuḍeḎtġthatġshedsġlightġoḎġDirāzg sūġ arī a litigatioḎġagaiḎstġAbbāsġ
āḎġisġaġtraḎscriptġofġĀqāġMu aḍḍadġMahd ’sġ ukm.11 The ukmġ isġdatedġ25ġMu arraḍġ
1251/23ġMayġ1835.ġItġcertiiesġtheġclaiḍġofġtheġDirāzg sūġsayyidīs.ġČūplāḎ ġaḎdġM rīMa allaġ
were waqfġaḎdġbeloḎgedġtoġtheḍ.ġTheġtextġofġtheġruliḎgġisġḎeitherġprecededġbyġaġsuḍḍaryġ
7.ġ ModerḎġdayġGurgāḎġiḎġNorthġEasterḎġIraḎ.ġ
8.ġ TheġlaḎdsġbeloḎgiḎgġtoġČūplāḎ ġaḎdġM rīMa allaġwereġusedġtoġcultivateġhuskedġriceġ( altūk).ġTheirġbouḎdariesĪġ
waterġrightsġaḎdġowḎershipġwereġrepeatedlyġcoḎtestedġsiḎceġSafavidġtiḍesĪġseeġAz ĀstārāĪġVIIIĪġp.ġ222ī230.ġ
9.ġ Forġ aft ġ seeġ TuḎikābuḎ Īġ Qi a  al‑ ulamāʼĪġ p.ġ135ī168ġ aḎdġ SChneiderġ2002.ġ Forġ Kalbās ġ (alsoġ Karbās )Īġ seeġ
TuḎikābuḎ ĪġQi a Īġp.ġ117ī122ġaḎdġAlī wāḎsār ĪġRawḍat al‑JannātĪġIĪġp.ġ83ī89.
10.ġ TheġDirāzg sūġdocuḍeḎtsġwereġtraḎscribedġiḎġtheġ1970sġaḎdġpublishedġbyġMaḎūčihirġSutūdaġaḎdġMas ġ ab h Īġ
see Az ĀstārāĪġVIġaḎdġVII.ġ
11.ġ Forġtheġtextġofġtheġ ukmĪġseeġAz ĀstārāĪġVIĪġp.ġ213ī214.ġ
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Qā ārġauthoritiesġtoġeḎforceġhisġ ukm.ġIḎġtheoryĪġaccordiḎgġtoġtheġdoḍiḎaḎtġUṣūl ġdoctriḎeĪġ
aġscholarġhadġtoġbeġaġqualiiedġjuristġiḎġorderġtoġissueġaġvalidġ ukm.ġButġwasġĀqāġMu aḍḍadġ
Mahd ġ aġ qualiiedġ jurist?ġ Theġ scribeġ whoġ preparedġ theġ traḎscriptġ ofġ hisġ ukm for the 
Dirāzg sūġcertaiḎlyġthoughtġso.ġAfterġquotiḎgġĀqāġMu aḍḍadġMahd ’sġḎaḍeġheġaddsġtheġ
expressioḎġmu tahid al‑ a r wa‑l‑zamānġ(theġjuristġofġtheġage).15ġAsġweġshallġseeġ Abbāsġ āḎġ
whoġprobablyġreceivedġoḎeġofġtheseġtraḎscriptsġwasġlessġcertaiḎ.
AḎġ oicialġ decreeġ (farmān)ġ froḍġ theġ āhġ iḎġ TehraḎġ suggestsġ thatġ theġ ukmġ ofġ Āqāġ
Mu aḍḍadġ Mahd ġ hadġ Ḏoġ discerḎibleġ efectġ iḎġ Astarābād.16ġ Thisġ isġ coḎirḍedġ byġ aḎġ
endorsement (imḍāʼ‑i ukm)ġ ofġ theġ validityġ ofġ Āqāġ Mu aḍḍadġ Mahd ’sġ ukm dated 
3ġ uḍādāġIIġ 1253/4ġSepteḍberġ 1837.17ġ Thisġ eḎdorseḍeḎtĪġ copiedġ aloḎgġwithġ theġ textġ ofġ
Āqāġ Mu aḍḍadġ Mahd ’sġ ukmĪġ wasġ issuedġ byġ Āqāġ Mu aḍḍadġ Mahd ’sġ fatherīiḎīlawĪġ
Mu aḍḍadġBāqirġ aft .ġTheġ factġ thatġ theġDirāzg sūġhadġtoġseekġaḎġeḎdorseḍeḎtġofġĀqāġ
Mu aḍḍadġMahd ’sġ ukmġ twoġ yearsġ afterġ itġwasġ issuedĪġ suggestsġ thatġ Ḏotġ everyoḎeġ iḎġ
AstarābādġackḎowledgedġĀqāġMu aḍḍadġMahd ’sġjudicialġauthority.ġTheġeḎdorseḍeḎtġbyġ
Mu aḍḍadġBāqirġ aft ġoḎġtheġotherġhaḎdġwasġaġdifereḎtġḍatter.ġ aft ’sġpositioḎġasġtheġpreī
eḍiḎeḎtġjuristġofġIraḎġperhapsġofġtheġeḎtireġ ġworldġḍeaḎtġtheġvalidityġofġhisġseḎteḎceġ
wasġdi cultĪġperhapsġiḍpossibleĪġtoġchalleḎge.
Theġ tiḍiḎgġ ofġ aft ’sġ eḎdorseḍeḎtġ couldġ Ḏotġ haveġ beeḎġ better.ġ Abbāsġ āḎġwasġ Ḏoġ
loḎgerġiḎġpowerġiḎġAstarābād.18ġTheġḎewġgoverḎorĪġMu aḍḍadġNāṣirġ āḎĪġbeloḎgedġtoġtheġ
rivalġDevelūġQā ārġclaḎ.ġTheġDevelūġQā ārsġhadġloḎgġfoughtġ Abbāsġ āḎ’sġQuyūḎlūġQā ārġ
12.ġ IfġissuedġafterġlitigatioḎġiḎġwhichġtheġtwoġsidesġwereġpreseḎtĪġtheġ ukmġwasġusuallyġprecededġbyġaġsuḍḍaryġofġ
claiḍsġḍadeġbyġeachġsideġaḎdġevideḎceġtheyġhadġpreseḎtedġbeforeġtheġscholarĪġseeġWernerġ2000Īġp.ġ372ī375ġaḎdġ
Pan āh wa yak arīḍaĪġp.ġ29ī39.ġ
13.ġ Iḍāḍ ġ scholarsġ agreedġ thatġ adjudicatioḎġ agaiḎstġ aḎġ abseḎtġ sideġwasġ validġ forġ civilġ claiḍs.ġ Theġ abseḎtġ sideġ
retained the right to have its evidence reviewed if it appeared in court (yakūnu l‑ġāʼib alā u atihi law aḍara)Īġ
see Sangalaǧīġ1347/1968Īġp.ġ186ī187.ġIḎġtheġdeceḎtralizedġQā ārġcoḎtextĪġappeariḎgġiḎġcourtġḍeaḎtġsubḍittiḎgġ
toġtheġarbitratioḎġofġaġscholarġbothġsidesġacceptedĪġseeġTārīḫ‑i BīgdilīĪġp.ġ292ī293.




17.ġ Az ĀstārāĪġVIIĪġp.ġ213ī214.ġThisġ traḎscriptġ (sawād)ġofġAqāġMu aḍḍadġMahd ’sġ ukm and the endorsement by 
aft ġiḎġtheġDirāzg sūġarchiveġḍustġhaveġbeeḎġpreparedġbeforeġ1260/1844ĪġwheḎġ aft ġwasġstillġaliveĪġbecauseġ
theġscribeġaddsġtheġexpressioḎġdāma ẓilluhu wa zuyyida faḍluhu wa tawfīqātuhuġ(ḍayġGodġexteḎdġhisġshadowġaḎdġ
iḎcreaseġhisġprosperityġaḎdġsuccess)ġafterġ aft ’sġḎaḍe.
18.ġ Abbāsġ āḎ’sġruleġoverġAstarābādġlastedġapproxiḍatelyġfourġyearsġfroḍġarouḎdġ1833ī1837ĪġseeġAz ĀstārāĪġVIIĪġ





AqāġMu aḍḍadġMahd ’sġ ukm.20
Abbāsġ āḎġ couldġ haveġ challeḎgedġ ĀqāġMu aḍḍadġMahd ’sġ ukmġ aḎdġ eveḎġ aft ’sġ
eḎdorseḍeḎtġbyġagreeiḎgġtoġsubḍitġtoġarbitratioḎġwithġtheġDirāzg sū.21ġIḎġgeḎeralĪġwheḎġoḎeġ
sideġiḎġaġdisputeġhadġbeeḎġableġtoġlegallyġcertifyġtheirġclaiḍġbeforeġaġscholarĪġtheġotherġsideġ
hadġtoġsubḍitġtoġarbitratioḎġorġḎegotiateġaḎġaḍicableġsettleḍeḎtġ( ul ) in order to prevent 
coḎiscatioḎġofġtheġdisputedġobject.ġ Abbāsġ āḎĪġhoweverĪġdidġḎotġagreeġtoġarbitratioḎġorġ
aḎġaḍicableġsettleḍeḎtġatġthisġstageġofġ litigatioḎ.ġItġwasġaġwiseġḍove.ġ Abbāsġ āḎġḍightġ
haveġlostġcoḎtrolġofġtheġtwoġvillagesġperḍaḎeḎtlyġifġheġriskedġaġhastyġarbitratioḎġafterġaġ
juristġofġ aft ’sġcalibreġupheldġtheġDirāzg sūġclaiḍ.ġThereġwasġalsoġḎoġḎeedġforġaḎġaḍicableġ
settleḍeḎt.ġAsġoḎeġAstarābād ġclericġwhoġsupportedġ Abbāsġ āḎġḎotedĪġtheġDirāzg sūġclaiḍġ
toġČūplāḎ ġaḎdġM rīMa allaġrestedġeḎtirelyġoḎġtheġseḎteḎceġofġMu aḍḍadġBāqirġ aft .22 
ThisġreḍarkġsuggestsġthatġdoubtsġaboutġtheġvalidityġofġĀqāġMu aḍḍadġMahd ’sġowḎġ ukm 
hadġḎotġyetġbeeḎġsettled.
TheġprobleḍġoḎlyġiḎteḎsiiedġafterġMu aḍḍadġBāqirġ aft ’sġdeathġiḎġ1261/1844.ġNowġ
thatġ aft ġwasġdeadġwasġAqāġMu aḍḍadġMahd ’sġ ukmġstillġvalid?ġ aft ’sġfailureġtoġexplicitlyġ
clarifyġthatġĀqāġMu aḍḍadġMahd ġwasġaġqualiiedġjuristġforcedġtheġDirāzg sūġtoġreturḎġtoġ
IṣfahāḎ.ġTheġDirāzg sūġwouldġturḎġthisġtiḍeġtoġĀqāġMu aḍḍadġMahd sġfatherĪġMu aḍḍadġ
Ibrāh ḍġKalbās .ġItġwasġjustġasġwell.ġ Abbāsġ āḎġhadġexploitedġtheġopportuḎityġpreseḎtedġbyġ
aft ’sġdeathġtoġ‘repossess’ġČūplāḎ ġaḎdġM rīMa alla.23
Stage 2: Kalbāsīʼs certiication of i tihād
TheġḎextġ stageġofġ litigatioḎġbyġ theġDirāzg sūġcaḎġbeġworkedġoutġ froḍġaḎġ iḍportaḎtġ
docuḍeḎtġ iḎġ theġ Dirāzg sūġ archive.24ġ Theġ docuḍeḎtġ coḎtaiḎsġ theġ textġ ofġ aġ petitioḎġ
writteḎġbyġtheġDirāzg sūġtoġĀqāġMu aḍḍadġMahd ’sġfatherĪġMu aḍḍadġIbrāh ḍġKalbās .ġ
AccordiḎgġtoġtheġpetitioḎĪġtheġDirāzg sūġhadġeḎjoyedġ‘possessioḎ’ġofġtheġtwoġwaqf villagesġ
19.ġ ForġtheġQuyūḎlūīDevelūġQā ārġrivalryĪġseeġhamBly 1991Īġp.ġ104ī43.
20.ġ Az ĀstārāĪġVIIĪġp.ġ162.ġ Itġ isġ likelyġ thatġ theġ laḎdsġ iḎġ factġ reḍaiḎedġ iḎġ Abbāsġ āḎ’sġpossessioḎ.ġ Abbāsġ āḎġwasġ
teḍporarilyġcoḍpelledĪġhoweverĪġbyġtheġḎewġproviḎcialġgoverḎḍeḎtġtoġseḎdġtheġDirāzg sūġaġshareġofġreveḎuesġ
aḎdġthusġackḎowledgeġtheirġrightġtoġ‘owḎership’ġasġtheġtrusteesġaḎdġbeḎeiciariesġofġM rġRū ullāh’sġwaqf.
21.ġ Mu aḍḍadġNāṣirġ āḎġdidġoferġ Abbāsġ āḎġtheġoptioḎġofġarbitratioḎġwithġtheġDirāzg sūġoverġtheirġrespectiveġ
claiḍsġtoġtheġlaḎdsĪġseeġAz ĀstārāĪġVIIĪġp.ġ162.ġ
22.ġ Az ĀstārāĪġ VIĪġ p.ġ229:ġ Ǧtheġ basisġ ofġ theġ ‘possessioḎ’ġ [ofġ ČuplāḎ ġ aḎdġM rīMa allah]ġ byġ Sayyidġ Fa lullāhġ [theġ
Dirāzg sū]ġwasġtheġ ukmġofġtheġlateġProofġofġIslaḍġ[Mu aḍḍadġBāqirġ aft ]ġaḎdġḎothiḎgġelseĪġaḎdġthatġ[ ukm]ġ
hasġḎowġbecoḍeġiḎvalidǧġ(āqā sayyid faḍlullāh mustanad‑i ta arruf‑i ū ukm‑i mar ūm u at al‑islām būda u bas wa 
ān bī i tibār ud).ġThisġreḍarkġwouldġalsoġappearġtoġsuggestġthatġeḎdorseḍeḎtsġwereġḎotġcoḎsideredġtoġbeġvalidġ
afterġtheġdeathġofġaġjuristġiḎġQā ārġ arī aġlitigatioḎ.
23.ġ Az ĀstārāĪġVIĪġp.ġ215.
24.ġ Az Āstārā, VIĪġp.ġ215ī218.
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ČūplāḎ ġaḎdġM rīMa allaġbeloḎgedġtoġ Abbāsġ āḎ.26ġTheseġ‘ ukmīs’ġwereġprobablyġideḎticalġ






toġarbitratioḎġorġḎegotiateġaḎġaḍicableġsettleḍeḎtġ ( ul ).ġDuriḎgġthisġ tiḍeġtheġdisputedġ
objectġcouldġchaḎgeġhaḎdsġseveralġtiḍesġdepeḎdiḎgġoḎġtheġrelativeġiḎlueḎceġtheġlitigaḎtsġ




TheġDirāzg sūġpetitioḎġtoġMu aḍḍadġIbrāh ḍġKalbās ġisġiḎterestiḎgġbecauseġitġsuggestsġ
thatġhadġ Abbāsġ āḎġagreedġtoġarbitratioḎġaḎdġwoḎġheġwasġlegallyġeḎtitledġtoġtheġlaḎds.ġItġ




Asġfarġasġ Abbāsġ āḎġwasġcoḎcerḎedĪġhoweverĪġĀqāġMu aḍḍadġMahd ’sġ ukm which 
hadġallegedlyġestablishedġtheġDirāzg sūġclaiḍġwasġḎotġissuedġbyġaġqualiiedġjurist.ġTheġ ukm 
wasġthereforeġiḎvalid.ġItġḍightġhaveġhadġsoḍeġvalidityġdueġtoġtheġeḎdorseḍeḎtġbyġtheġwellī




Mu aḍḍadġMahd ’sġfatherĪġMu aḍḍadġIbrāh ḍġKalbās .ġTheġDirāzg sūġwaḎtedġtoġkḎowġ
whetherġAqāġMu aḍḍadġMahd ’sġ ukmġwasġstillġvalidġafterġ aft ’sġdeathġaḎdġheḎceġthatġ
Abbāsġ āḎ’sġ‘repossessioḎ’ġwithoutġrecourseġtoġarbitratioḎġwasġillegal.ġWhatġtheġDirāzg sūġ
wereġafterġwasġaḎġexplicitġcertiicatioḎġfroḍġKalbās ġthatġhisġsoḎĪġĀqāġMu aḍḍadġMahd Īġ
wasġaġqualiiedġjuristġaḎdġthusġcapableġofġindependentlyġissuiḎgġaġvalidġ ukm (nāiḏ al‑ ukm).
Kalbās ġprovidesġtheġDirāzg sūġwithġpreciselyġtheġcertiicatioḎġtheyġrequired.ġKalbās ġ
ḎotesġthatġafterġtheġdeathġofġMu aḍḍadġBāqirġ aft ġheġcoḎsideredġĀqāġMu aḍḍadġMahd ġ
toġ beġ theġḍostġ kḎowledgeableġ (a lam)ġ scholarġ aliveġ iḎġ jurisprudeḎceġ (iqh).ġ Kalbās ġ alsoġ
25.ġ Az ĀstārāĪġVIĪġ215.
26.ġ Az Āstārā, VIĪġp.ġ229ġaḎdġAz ĀstārāĪġVIIĪġp.ġ584.ġ
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refereḎcesġaġ sectioḎġofġ theġ faḍousġreportġofġ Uḍarġb.ġ aḎ alaġ froḍġtheġsixthġ ġ Iḍāḍġ
a farġ alị̄ādiqġ (d.ġ148/765)ġ whichġ accordiḎgġ toġ Uṣūl ġ doctriḎeġ establishedġ theġ judicialġ
authorityġofġtheġqualiiedġjurist.27ġByġrefereḎciḎgġthisġreportġKalbās ġwasġḍakiḎgġitġclearġ
thatġAqāġMu aḍḍadġMahd ġwasġaġqualiiedġjurist.ġAccordiḎgġtoġKalbās ġthisġḍeaḎtġthatġAqāġ
Mu aḍḍadġMahd ’sġruliḎgsġwereġalwaysġ(har‑gāh)ġlegallyġvalidġaḎdġbiḎdiḎgġ(lāzim al‑ittibā ).28 
TheġvalidityġofġAqāġMu aḍḍadġMahd ġ ukmĪġiḎcludiḎgġhisġ ukmġtoġtheġDirāzg sūĪġwasġḎotġ
coḎtiḎgeḎtġupoḎġtheġeḎdorseḍeḎtġofġaḎotherġliviḎgġjuristġlikeġ aft .
Nowġ thatġ theġDirāzg sūġhadġcoḎirḍedġ thatġĀqāġMu aḍḍadġMahd ġwasġ aġqualiiedġ
jurist whose ukmġwasġvalidĪġitġdidġḎotġḍatterġwhetherġ aft ġwasġdeadġorġaliveĪġ Abbāsġ āḎġ
wouldġhaveġḎoġchoiceġbutġtoġsubḍitġtoġarbitratioḎ.ġThisġatġleastġisġwhatġtheġDirāzg sūġhopedġ
forġatġtheġeḎdġofġthisġstageġofġlitigatioḎ.ġOtherġdocuḍeḎtsġiḎġtheġDirāzg sūġarchiveĪġhoweverĪġ
suggestġthatġgettiḎgġ Abbāsġ āḎġtoġsubḍitġtoġarbitratioḎġusiḎgġtheġ ukmġofġĀqāġMu aḍḍadġ
Mahd ġfailed.29
Thoughġ theġ Dirāzg sūġ coḎtiḎuedġ toġ ḍaiḎtaiḎġ thatġ Āqāġ Mu aḍḍadġ Mahd ġ wasġ aġ
qualiiedġ juristġ aḎdġ thatġ hisġ ukmġwasġ validĪġ atġ leastġ threeġ docuḍeḎtsġ suggestġ thatġ theġ
Dirāzg sūġwereġultiḍatelyġforcedġtoġdeviseġaġḎewġplaḎġofġactioḎġagaiḎstġtheirġoppoḎeḎt.ġ
ThisġiḎvolvedġreviviḎgġaġcoḎtroversialġ ukmġthatġhadġbeeḎġissuedġiḎġtheġ1790sġbyġaġlocalġ
Astarābād ġclericĪġ ā ġMullāġRi āġAstarābād .
The ukm of ā ī Mullā Ri ā Astarābādī




theġseḎteḎceġ‘soġaḎdġsoġdoesġḎotġrecogḎiseġsoġaḎdġsoġtoġbeġaġmu tahidġbutġweġdo’.30 It seems 
thatġ Abbāsġ āḎ’sġcoḎtiḎuedġrefusalġtoġacceptġthatġAqāġMu aḍḍadġMahd ġwasġaġqualiiedġ
juristĪġdespiteġKalbās ’sġcertiicatioḎĪġforcedġtheġDirāzg sūġtoġlookġforġaġ ukm issued by a 
clericġwhoġ Abbasġ aḎġdidġcoḎsiderġtoġbeġaġjurist.
TheġclericġchoseḎġbyġtheġDirāzg sūġwasġ ā ġMullāġRi āġAstarābād ĪġaḎġoutstaḎdiḎgġ
localġ scholarġofġAstarābādġofġ theġpreviousġgeḎeratioḎ.ġ ā ġMullāġRi āġAstarābād ġhadġ
issued a ukmġiḎġfavourġofġtheġDirāzg sūġclaiḍġagaiḎstġ Abbāsġ āḎ’sġpredecessorsġRi āġ āḎġ
aḎdġIḍāḍġQul ġ aḎ.31ġSiḎceġ Abbāsġ āḎ’sġpossessioḎġofġtheġvillagesġwasġderivedġfroḍġRi āġ




30.ġ Az ĀstārāĪġVIIĪġp.ġ425:ġfulān āqā rā fulānī mu tahid na‑mīdānad mā‑hā mu tahid mī‑dānīm.
31.ġ Az ĀstārāĪġVIIĪġp.ġ444.ġ
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āḎġaḎdġIḍāḍġQul ġ aḎĪġitġwasġarguedġthatġ ā ġMullāġRi āġAstarābād ’sġ ukmġappliedġtoġ
hiḍġasġwell.32
Moreoverġḍostġ peopleġ iḎġ Astarābādġ couldġ reḍeḍberġ theġ factġ thatġ Abbāsġ āḎġ hadġ
eḎforcedġsoḍeġofġ ā ġMullāġRi āġAstarābād ’sġ ukm‑s when he was in power as governor of 
Astarābād.ġThisĪġatġleastġforġtheġDirāzg sūĪġwasġcoḎclusiveġproofġthatġ Abbāsġ āḎġcoḎsideredġ
ā ġMullāġRi āġAstarābād ġcapableġofġiḎdepeḎdeḎtlyġissuiḎgġaġvalidġ ukm and hence of 
beiḎgġaġqualiiedġjurist.
IḎġorderġtoġeḎsureġ Abbāsġ āḎġhadġḎoġrooḍġtoġḍaḎoeuvreġtheġDirāzg sūġpreparedġaġ
document33ġiḎġwhichġtheyġrequestedġtheġleadiḎgġclericsġofġAstarābādġtoġcertifyġthatġ ā ġ
Mullāġ Ri āġAstarābād ġhadġ issuedġ aġ ukmġ iḎġ supportġ ofġ theġDirāzg sūġ claiḍ;ġ thatġ ā ġ
MullāġRi āġAstarābād ġwasġaġqualiiedġjuristġaḎdġthatġ Abbāsġ āḎġhadġeḎforcedġhisġ ukmīsġ
wheḎġheġwasġaliveġ(seeġig.ġ1).
Theġ certiicatioḎsġ ofġ theġ Astarābād ġ clericsġ iḎġ theġ docuḍeḎtġ providesġ fasciḎatiḎgġ
insight into what was understood by the term mu tahidġiḎġtheġcoḎtextġofġ arī aġlitigatioḎ.ġ
Mullāġ Abbāsġ Al ġ aḎdġ Āqāġ SayyidġMu aḍḍadġM rīKar ḍ ġ Ḏoteġ forġ iḎstaḎceġ thatġ ā ġ
MullāġRi āġAstarābād ġwasġaġmu tahid whose ukmġwasġprobativeġiḎġtheġtowḎġofġAstarābād.34 
ar atḍadārġA ūḎdġMullāġMu aḍḍadġ Al ġA raf ġ feltġ thatġ ā ġMullāġRi āġAstarābād ġ
was someone whose ukm was probative throughout the province (wilāya)ġofġAstarābād.35 
The most generous description comes from abduhu abbās alīġ whoġ saysġ ā ġ Mullāġ
Ri ā’sġ ukm was probative (nāiẕ)ġ iḎġallġplaces.36ġTheseġcertiicatioḎsġsuggestġaḎġ iḍplicitġ




between the enforcement of ukmīsġaḎdġaġscholar’sġstatusġasġaġmu tahid.ġMullāġ Al ġAkbarġ
Ḏotesġforġexaḍpleġthatġ ā ġMullāġRi āġAstarābād ġpossessedġallġtheġqualitiesġofġaġmu tahid 
and his ukmġiḎġlitigatioḎġwasġvalid.37ġMullāġ Al ġAkbarġḎotesġfurtherġthatġḎotġoḎlyġdidġheġ
persoḎallyġfollowġ ā ’sġ ukmīsġbutġheġhadġoccasioḎġtoġeḎforceġtheḍġupoḎġothers.38 In 
otherġwordsġtheġpracticalġeḎforceḍeḎtġofġaġscholar’sġ ukm was an important indication in 
this period that he had achieved the rank of a mu tahid.ġMoreġiḍportaḎtlyġifġyouġeḎforcedġ
aġscholar’sġ ukmġitġḍeaḎtġyouġackḎowledgedġheġwasġaġmu tahid.ġThisġisġpreciselyġwhatġsoḍeġ
ofġtheġotherġAstarābād ġclericsġcoḎirḍedġwithġregardġtoġ Abbāsġ āḎ.ġ Abbāsġ āḎġusedġtoġ
eḎforceġ ā ’sġ ukmīsġwheḎġheġwasġtheġgoverḎorġofġAstarābād.ġIḎġfactġheġeveḎġeḎforcedġ
32.ġ Az ĀstārāĪġVIIĪġp.ġ445.
33.ġ Az Āstārā, VII,ġp.ġ248ī252.
34.ġ Az ĀstārāĪġVIIĪġp.ġ250:ġmar ūm ā ī mu tahid wa nāiḏ al‑ ukm dar astarābād būd.ġ
35.ġ Az Āstārā, VII,ġp.ġ250:ġdar īn wilāyat nāiḏ al‑ ukm būdand. 
36.ġ Az ĀstārāĪġVIIĪġp.ġ251:ġdar īn wilāyat wa sāʼir‑i buldān bi‑lā rayb wa akk.
37.ġ Az ĀstārāĪġVIIĪġp.ġ252.
38.ġ Az ĀstārāĪġVIIĪġp.ġ252:ġ ukm‑i ū rā bar ḫūd wa ghayra jārī mī‑namūdam.
285JUDGINGġTHEġJUDGE:ġJUDICIALġCOMPETENCEġINġ19THġCENTURYġIRAN
the ukmīsġ ofġ clericsġ ofġ lowerġ raḎkġ (past‑tar).39ġ Thereġ couldġbeġḎoġdoubtġ thereforeġ thatġ
Abbāsġ āḎġ coḎsideredġ ā ġMullāġRi āġAstarābād ġ capableġofġ iḎdepeḎdeḎtlyġ issuiḎgġaġ
validġ ukmġiḎġlitigatioḎġ(nāiẕ al‑ ukm) and hence of being a mu tahid.40
Astarābād ġ ulamā
CertiicatioḎġ
of the issuance 










1. ĀqāġSayyidġ a farġalī usayḎ x ī x
2. Naṣrullāhġalī usayḎ x ī ī
3. Mullāġ Abbāsġ Al x x x
4. MullāġRi ā ġ Al ġČiyākaḎd x x x
5. MullāġA ḍad x x x
6. ĀqāġSayyidġMu aḍḍadġM rīKar ḍ x x x
7. ĀqāġSayyidġTaq ġM rīKar ḍ ī x ī
8. Abduhuġ Abbāsġ Al ġ1241 x x ī
8. MullāġIs āq x x ī
9. AbduhuġalīRā ġMullāġRi ā x ī ī
10. ar atḍadārġĀ ūḎdġMullāġ
Mu aḍḍadġ Al ġA raf
x x ī
11. Mu aḍḍadġTaq x x ī
12. Mullāġ Al ġAkbar x x ī
Fig. 1 – x = Certiications by the ulaḍā  of Astarābād
Reḍarkablyġ despiteġ theseġ certiicatioḎsĪġ iḎġ1264/1848ġ aḎdġ agaiḎġ twoġ yearsġ laterġ
iḎġ1267/1850‑1851Īġ theġ Dirāzg sūġ wereġ stillġ askiḎgġ localġ Astarābād ġ scholarsġ toġ coḎirḍġ
thatġ ā ġMullāġRi āġAstarābād ġwasġaġqualiiedġjuristġcapableġofġiḎdepeḎdeḎtlyġissuiḎgġ
aġ validġ ukm (nāiḏ al‑ ukm).41ġ TheġḎewġ certiicatioḎsġ oḎeġ agaiḎġ eḍphasisedġ thatġ ā ġ
MullāġRi āġAstarābād ġwasġaġscholarġwhoseġ ukm‑sġwereġbeiḎgġactedġupoḎ.42ġWhereasġtheġ
certiicatioḎġofġAqāġMu aḍḍadġMahd ’sġ i tihād wasġprobablyġrequiredġbecauseġheġwasġaġ
relativelyġuḎkḎowḎġscholarġliviḎgġfarġawayĪġ ā ġMullāġRi āġAstarābād ġaccordiḎgġtoġtheġ
biographicalġ sourcesġhadġbeeḎġoḎeġofġ theġ leadiḎgġclericsġofġAstarābād.43 He had been a 
studeḎtġofġBihbahāḎ ġ(d.ġ1205/1791)ĪġtheġleadiḎgġUṣūl ġjuristġiḎġIraq.44ġWheḎġ ā ġMullāġ
Ri āġreturḎedġhoḍeġfroḍġhisġstudiesġheġtookġaḎġactiveġpartġiḎġtheġ arī a afairsġofġAstarābādġ
39.ġ Az ĀstārāĪġVIIĪġp.ġ250.
40.ġ Az ĀstārāĪġVIIĪġ249:ġwa abbās ḫān ī ān rā mu tahid‑i nāiḏ al‑ ukm mī‑dānistan akkī wa ubha‑ī nīst.
41.ġ Az ĀstārāĪġVIĪġp.ġ219ī220ġaḎdġAz ĀstārāĪġVIIĪġp.ġ179.ġ
42.ġ Az ĀstārāĪġVIIĪġp.ġ179:ġa kām‑i ī ān […] ma mūl būd.
43.ġ AlīAstarābād Īġ ar ‑i āl‑i ulamāʼĪġp.ġ149ī154.ġ





DuriḎgġ theġ lateġ eighteeḎthġ aḎdġ earlyġ ḎiḎeteeḎthġ ceḎturyĪġ wheḎġ ā ġ Mullāġ Ri aġ
Astarābād ġwasġactiveĪġtheġterḍġmu tahid wasġstillġreservedġforġaġhaḎdfulġofġleadiḎgġUṣūl ġ
scholarsġeveḎġthoughġitġbecaḍeġḍoreġwidelyġappliedġduriḎgġtheġcourseġofġtheġḎiḎeteeḎthġ
ceḎtury.46ġThisġḍightġexplaiḎġwhyĪġespeciallyġafterġ ā ġMullāġRi aġAstarābād ’sġdeathĪġitġ
becaḍeġpossibleġtoġchalleḎgeġhisġstatusġasġaġmu tahid.
Theġfactġthatġ ā ġMullāġRi āġAstarābād ġwasġḎotġforḍallyġcalledġaġmu tahid by his 
coḎteḍporariesġduriḎgġhisġlifetiḍeġdoesġḎotġofġcourseġḍeaḎġheġwasġḎotġaġqualiiedġjurist.ġ
Thisġ seeḍsġ toġ haveġ beeḎġ theġ Dirāzg sūġ arguḍeḎt.ġ Theġ Dirāzg sūġ wereġ keeḎġ toġ obtaiḎġ
certiicatioḎsġofġ ā ġMullāġRi āġAstarābād ’sġi tihādġfroḍġtheġfewġreḍaiḎiḎgġAstarābād ġ
clericsġ whoġ stillġ reḍeḍberedġ hiḍ.ġ OḎeġ ofġ theḍĪġ aġ coḎteḍporaryġ ofġ ā ġ Mullāġ Ri āġ
Astarābād ĪġcertiiedġthatġheġhadġḎotġseeḎġaḎyġoḎeġdoubtġ ā ġMullāġRi āġAstarābād ’sġ
i tihādġwheḎġ ā ġwasġalive.47
Theġ Dirāzg sūġ wereġ iḎġ factġ largelyġ successfulġ iḎġ establishiḎgġ ā ġ Mullāġ Ri āġ
Astarābād ’sġ credeḎtialsġasġaġqualiiedġ jurist.ġDoubtsġoverġ ā ġMullāġRi āġAstarābād ’sġ
i tihādġdidġḎotġeḍergeġiḎġsubsequeḎtġlitigatioḎ.ġAsġitġbecaḍeġiḍpossibleġtoġchalleḎgeġtheġ
validityġofġ ā ġMullāġRi āġAstarābad ’sġ ukmġoḎġtheġbasisġofġhisġqualiicatioḎsġasġaġjuristĪġ
litigatioḎġiḎġtheġḎextġaḎdġiḎalġstageġofġtheġdisputeġceḎtredġoḎġtheġcircuḍstaḎcesġiḎġwhichġ
the ukmġhadġbeeḎġissued.ġThisġprovedġtoġbeġaġfarġḍoreġdi cultġprobleḍġtoġresolve.ġTheġ
doctriḎalġblurriḎgġofġtheġrolesġofġtheġqāḍī and the muftīġiḎġtheġigureġofġtheġiḎdepeḎdeḎtġ
Uṣūl ġscholarġjuristġ(mu tahid)ġḍadeġitġeasierġtoġchalleḎgeġtheġprobativeġforceġofġ ukmīs.ġ
ThisġwasġespeciallyġtheġcaseġwheḎġtheġscholarġwhoġissuedġtheġruliḎgġwasġdeadġaḎdġitġwasġ
Ḏotġexplicitġfroḍġtheġtextġofġtheġ ukm whether he had acted as a qāḍī or a muftī.
Likeġ Aqāġ Mu aḍḍadġMahd Īġ ā ġ Mullāġ Ri āġ Astarābād ġ wasġ approachedġ byġ theġ
Dirāzg sūġasġaḎġiḎdepeḎdeḎtġscholar.ġIfġsoġtheḎġhisġ ukm to them was either to be construed 
asġtheġopiḎioḎġofġaġqualiiedġjuristġorġtheġlegalġcertiicatioḎġofġtheġclaiḍġofġoḎeġsideġissuedġ
iḎġtheġabseḎceġofġtheġotherġsideĪġorġtheġoutcoḍeġofġarbitratioḎġwithġbothġsidesġpreseḎt.ġ
ThoughġaġlegalġcertiicatioḎġofġaġclaiḍġissuedġiḎġtheġabseḎceġofġoḎeġsideġ( ukm bar ġāʼib) 
wasġcoḎsideredġvalidĪġitġwasġreversibleġifġtheġabseḎtġsideġagreedġtoġsubḍitġtoġarbitratioḎġ
aḎdġwoḎġorġ ifġ theġtwoġsidesġḎegotiatedġaḎġaḍicableġsettleḍeḎt.ġCoḎverselyġaġ ukm that 
was the outcome of arbitration with both sides present (dar uḍūr‑i ̣arafayn)ġwasġḎotġeasilyġ
reversibleġaḎdĪġatġleastġiḎġtheoryĪġbroughtġclosureġtoġtheġdispute.
ForġtheġDirāzg sūĪġ ā ġMullāġRi āġAstarābād ’sġ ukm had been issued to them as the 
outcoḍeġofġarbitratioḎġwithġbothġsidesġpreseḎt.ġItġhadġthusġsettledġtheġdisputeġdecisivelyġ
iḎġtheirġfavour.ġ Abbāsġ āḎ’sġdesceḎdaḎtsġarguedġhoweverġthatġitġwasġḍerelyġ ā ’sġḎoḎī





biḎdiḎgġopiḎioḎġtoġtheġD rāzg sūġoḎġtheġcase.48ġSiḎceġtheġtextġofġtheġ ukm was ambiguous49 
aḎdġtheġcircuḍstaḎcesġiḎġwhichġitġhadġbeeḎġwritteḎġcouldġḎotġbeġeasilyġworkedġoutĪġtheġ
Dirāzg sūġwereġ ultiḍatelyġ leftġ withġ Ḏoġ choiceġ butġ toġ Ḏegotiateġ aḎġ aḍicableġ settleḍeḎtġ
( ul )ġwithġ Abbāsġ āḎ’sġdesceḎdaḎtsġoḎġlargelyġuḎfavourableġterḍs.50
Conclusion
JudicialġappoiḎtḍeḎtġwasġtheġprerogativeġofġtheġ ġIḍāḍġorġhisġrepreseḎtativeġ(nāʼib) 
not de factoġgoverḎḍeḎts.51ġDuriḎgġtheġIḍāḍ’sġabseḎceġitġwasġaġscholar sġpossessioḎġofġtheġ
requisiteġqualitiesġforġjudicialġactivityġwhichġreḎderedġhisġactsġvalid.52ġForġtheġdoḍiḎaḎtġ
Uṣūl ġ schoolġ ofġ Twelverġ ġ jurisprudeḎceġ theseġ wereġ theġ qualitiesġ possessedġ byġ theġ
qualiiedġjuristġorġmu tahid.53
AccordiḎgġtoġtheġSafavidġeraġUṣūl ġwriterĪġ ah dġIIġ(d.ġ960/1559)ĪġwhetherġaġgiveḎġscholarġ
possessedġ theġ requisiteġ qualitiesġ ofġ aġmu tahid wasġ toġ beġ establishedġ viaġ theġ testiḍoḎyġ
of two just witnesses (bi‑ ahādat adlayn) or the common report of a group ( iyā )ġwhoseġ
truthītelliḎgġprevailedġasġaġsuppositioḎ.54 The testimony in both cases did not have to be 
validatedġbeforeġaġjudgeġsuchġthatġoḎeġjudgeġcoḎirḍedġtheġeḍergeḎceġofġaġḎewġjudge.55 
TheġjudicialġcoḍpeteḎceġofġtheġscholarġsiḍplyġbecaḍeġestablishedġforġallġthoseġwhoġheardġ
the testimony of the witnesses regarding it.56
Ifġ Abbāsġ āḎġ hadġ becoḍeġ awareġ eitherġ throughġ coḍḍoḎġ reportġ orġ theġ testiḍoḎyġ
ofġtwoġjustġwitḎessesġthatġAqāġMu aḍḍadġMahd ġaḎdġ ā ġMullāġRi āġAstarābād ġwereġ
mu tahidīsĪġ heġ clearlyġ deḎiedġ it.ġ Thisġ wasġ clearlyġ aġ probleḍġwithġ theġ iḎforḍalġ processġ
eḎvisagedġ byġ ah dġ II.ġ Qā ārġ eraġ Uṣūl sĪġ likeġM rzāīyiġ Quḍḍ ġ (d.ġ1231/1816)ġ aḎdġMullāġ
A ḍadġNarāq ġ(d.ġ1245/1829)ĪġrealisedġthatġtheġoḎlyġwayġtoġrecoḎcileġtheġdoctriḎalġidealġ
withġactualġpracticeġwasġtoġproposeġaġforḍalġprocedure.
Quḍḍ ġ aḎdġ Narāq ġ arguedġ thatġ iḎġ theġ coḎtextġ ofġ arī aġ litigatioḎġ oḎeġ judiciallyġ
coḍpeteḎtġscholarġwouldġhaveġtoġcoḎirḍġtheġeḍergeḎceġofġaḎotherġoḎeġifġdoubtsġwereġ
48.ġ Az ĀstārāĪġVIĪġp.ġ220ī225ġaḎdġAz ĀstārāĪġVIIĪġp.ġ560ī561.ġ
49.ġ ForġtheġtextġofġtheġruliḎgġseeġAz ĀstārāĪġVIIĪġp.ġ248.ġ
50.ġ Az ĀstārāĪġVIIĪġp.ġ122ī123.ġTheġDirāzg sūġhadġtoġsettleġforġslightlyġḍoreġthaḎġhalfġofġČūplāḎ ġwhichġtheyġ‘revived’ġ





54.ġ Calderġ1980Īġp.ġ84ġaḎdġforġtheġsiḍilarġA bār ġviewĪġGleaveġ2000.
55.ġ Calderġ1980Īġp.ġ85.
56.ġ Calderġ1980Īġp.ġ84.ġAccordiḎgġtoġ ah dġIIĪġjudicialġcoḍpeteḎceġcouldġḎotġbeġestablishedġbyġtheġreportġofġaġsiḎgleġ
iḎdividualĪġḎorġbyġtheġscholar’sġowḎġclaiḍġeveḎġifġitġwasġsupportedġbyġcircuḍstaḎtialġevideḎceġ(qarāʼin)ĪġḎorġbyġ
a written document (walā bi‑l‑ḫạ̣)ġeveḎġifġsuchġaġdocuḍeḎtġwereġtoġbeġfreeġfroḍġforgery.
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raisedġ overġ judicialġ coḍpeteḎce.57ġ AccordiḎgġ toġ Quḍḍ ġ aḎdġ Narāq ġ separateġ litigatioḎġ












LitigatioḎġ ofġ thisġ kiḎdġwasġ particularlyġ relevaḎtġ iḎġ casesġwhereġ aġ powerfulġ litigaḎtġ
likeġ Abbāsġ āḎġ triedġ toġdeḎyġ judicialġcoḍpeteḎceġasġaġ legalġ strategyġ toġcircuḍveḎtġ theġ
enforcement of the ukmġofġaġscholar.ġThisġseeḍsġtoġhaveġbeeḎġwhyġtheġDirāzg sūġhadġtoġgetġ
theġwellīkḎowḎġjuristġ aft ġtoġeḎdorseġtheġvalidityġofġtheġ ukmġofġĀqāġMu aḍḍadġMahd ġ
aḎdġtheḎġ laterġhadġtoġaskġaḎotherġseḎiorġ juristĪġKalbās Īġ toġcertifyġ thatġAqāġMu aḍḍadġ
Mahd ĪġwasġaġqualiiedġjuristġaḎdġthusġcapableġofġiḎdepeḎdeḎtlyġissuiḎgġaġvalidġ ukm (nāiḏ 
al‑ ukm).ġIḎġtheoryĪġKalbās ’sġcertiicatioḎġshouldġhaveġsettledġdoubtsġoverġĀqāġMu aḍḍadġ
Mahd ’sġ juristicġ qualiicatioḎsġ aḎdġ heḎceġ theġ validityġ ofġ hisġ ukmġ toġ theġ Dirāzg sū.ġ IḎġ
practiceĪġ asġ weġ sawĪġ despiteġ Kalbās ’sġ certiicatioḎġ ofġ Aqāġ Mu aḍḍadġ Mahd ’sġ i tihādĪġ
Abbāsġ āḎġstillġrefusedġtoġacceptġheġwasġaġqualiiedġjurist.
Thisġ iḎġ turḎġ forcedġ theġ Dirāzg sūġ toġ tryġ aḎdġ reviveġ theġ ukmġ ofġ ā ġ Mullāġ Ri āġ
Astarābād .ġ Astarābād ’sġ ukmġ wasġ hardlyġ idealġ asġ laterġ litigatioḎġ iḎġ theġ disputeġwouldġ
reveal.ġItsġtextġwasġaḍbiguous.ġNoġoḎeġwasġquiteġsureġiḎġwhatġcircuḍstaḎcesġitġhadġbeeḎġ
issuedġtoġtheġDirāzg sūġiḎġtheġ1790s.ġNeverthelessġitġwasġcoḎsideredġappropriateġbecauseġ
Abbāsġ āḎġhadġeḎforcedġ ukmīsġofġ ā ġMullāġRi āġAstarābād ġiḎġtheġpast.ġThisġḍeaḎtġ
Abbāsġ āḎġcouldġḎotġdeḎyĪġasġheġhadġdoḎeġiḎġtheġcaseġofġĀqāġMu aḍḍadġMahd Īġthatġheġ





57.ġ Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ357ī370.ġIġaḍġiḎdebtedġtoġH.ġModaressiġforġdrawiḎgġḍyġatteḎtioḎġtoġthisġiḍportaḎtġUṣūl ġ
discussioḎ.
58.ġ Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ362.ġQuḍḍ ġaḎdġNarāq ġdidġḎotġagreeġoḎġtheġvalidityġofġaġ ukmġissuedġbeforeġlitigatioḎġ
overġjudicialġcoḍpeteḎceġhadġtakeḎġplace.ġQuḍḍ ġheldġthatġtheġ ukmġreḍaiḎedġprobativeġwhileġNarāq ġarguedġ
thatġitġwasġiḎvalidĪġsee Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ363Īġ365.
59.ġ Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ365.ġ
60.ġ Kondoġ2009Īġp.ġ57.
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isġdi cultġtoġdeterḍiḎe.ġBesidesġtheġexaḍplesġofġAqāġMuhaḍḍadġMahd ġaḎdġ ā ġMullāġ
Ri aġAstarābād ĪġaḎotherġearlyġcertiicatioḎġofġthisġkiḎdġwasġissuedġbyġtheġreḎowḎedġUṣūl ġ
juristĪġ ay ġMu aḍḍadġ asaḎġNa af ġ̣ā ibġ awāhirġ(d.ġ1228/1850).ġ̣ā ibġ awāhirġwhoġ
livedġiḎġNa afĪġIraqĪġcoḎirḍedĪġduriḎgġtheġproceediḎgsġofġaġwaqfġdisputeġiḎġTehraḎĪġthatġaġ
certaiḎġĀ ūḎdġMullāġ Al ġAṣ arġwasġaġqualiiedġjuristġwhoseġ ukmġwasġvalid.61
Thoughġ Uṣūl ġ writersġ agreedġ thatġ oḎlyġ theġ ukmġ ofġ aḎġ absoluteġ juristġ (mu tahid 
mụlaq)ĪġaġscholarġcapableġofġexercisiḎgġi tihād iḎġallġareasġofġtheġlawĪġwasġvalidġiḎġlitigatioḎĪġ
coḎcessioḎsġwereġḎeverthelessġḍadeġtoġaccoḍḍodateġthisġrequireḍeḎtġtoġtheġexigeḎciesġ
ofġ practice.ġ Severalġ proḍiḎeḎtġUṣūl sġ acceptedġ theġ validityġ ofġ theġ ukmġ aġ partialġ juristġ
(mu tahid muta azzʼī)ĪġaġscholarġwhoġwasġoḎlyġqualiiedġtoġexerciseġi tihād in some areas of 
theġlawġbutġḎotġothersĪġifġaccessġtoġaḎġabsoluteġjuristġwasġdi cult.62ġIḎġtheġlateġeighteeḎthġ






mu tahidġfollowerġ(muqallid) of a mu tahidġcouldġissueġaġvalidġ ukmġiḎġlitigatioḎġbasedġoḎġ
the opinions of his mu tahid oḎġtheġparticularsġofġaġcase.ġNarāq ġforġexaḍpleġheldġthatġtheġ
ukmġofġaġḎoḎīmu tahidġfollowerġ(muqallid)ġwasġvalidġifġtheġmuqallid had the permission of 
his mu tahidġbeforeġarbitratioḎġoccurredġaḎdġifġbothġtheġlitigaḎtsġwereġalsoġmuqallidīsġofġtheġ
same mu tahid.ġIfĪġhoweverĪġtheġmu tahidġwasġavailableġaḎdġaccessibleġtheġlitigaḎtsġhadġtoġ
turn to him instead of to the muqallidġdueġtoġtheġḎecessityġofġreferriḎgġtoġtheġḍostġlearḎed.64 
AccordiḎgġtoġ̣ā ibġ awāhirĪġhoweverĪġaġmu tahidġ couldġauthoriseġhisġmuqallid to decide 
casesġbasedġoḎġhisġopiḎioḎs.65 The authorised muqallidġthusġdidġḎotġrequireġhisġmu tahid’sġ
perḍissioḎġiḎġeachġcaseġtoġissueġaġvalidġ ukmġḎorġwasġitġḎecessaryġforġlitigaḎtsġtoġreferġtoġ
the mu tahid if the mu tahidġwasġavailable.ġ ay ġMurta āġAḎṣār ĪġhoweverĪġrejectedġ̣ā ibġ
awāhir’sġpositioḎġaḎdġsoughtġtoġproveġthatĪġwithġorġwithoutġtheġauthorisatioḎġ(tawkīl) of 
his mu tahidĪġa muqallid’sġ ukmġiḎġlitigatioḎġwasġiḎvalid.66
Itġ isġ likelyġ thatġ suchġ theoreticalġhairġ splittiḎgġaḍoḎgġUṣūl ġ juristsġoverġ theġaḍouḎtġ
of i tihād aġscholarġrequiredġtoġ issueġaġvalidġ ukmġwasġḎotġrelevaḎtġ iḎġdayītoīdayġQā ārġ
arī aġ litigatioḎ.ġ Asġ Narāq ġ hiḍselfġ Ḏotedġ ḍostġ peopleġ referredġ theirġ casesġ toġ ordiḎaryġ
clericsġ withoutġḍakiḎgġ aġ distiḎctioḎġ betweeḎġ whoġ wasġ aġ qualiiedġ juristġ aḎdġ whoġ wasġ
61.ġ Kondoġ2009Īġp.ġ57.
62.ġ SeeġforġexaḍpleġMu aḍḍadġBāqirġSabzawār ġ(d.ġ1090/1679)ġiḎġGleave 2000,ġp.ġ115.
63.ġ AlīQuḍḍ , Al‑RasāʼilĪġ IIĪġ p.ġ601Īġ AlīNarāq ĪġMustanad al‑ ī a, ii, p. 518, AlīNa af Īġ awāhirĪġ XLĪġ p.ġ34Īġ AlīAḎṣār Īġ
Al‑Qaḍāʼ wa al‑ ahādātĪġXXIIIĪġp.ġ32.ġForġtheġviewsġofġtwoġḎotableġtweḎtiethġceḎturyġUṣūl sĪġalī ūḍayḎ ġ(d.ġ1989)ġ
aḎdġalī ū ġ(d.ġ1992)ĪġseeġGleaveġ2002Īġp.ġ111.
64.ġ Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ356ī357ġaḎdġAlīNarāq ĪġMustanad al‑ ī aĪġIIĪġp.ġ517ī518.ġ
65.ġ AlīNa af Īġ awāhirĪġXLĪġp.ġ19.
66.ġ AlīAḎṣār ĪġAl‑Qaḍāʼ wa al‑ ahādātĪġXXIIIĪġp.ġ39ī40.
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Ḏot.67ġCertiicatioḎsġofġtheġi tihād ofġscholarsġcouldĪġhoweverĪġbecoḍeġsigḎiicaḎtġiḎġḍoreġ





issuiḎgġaġvalidġ ukm.ġThisġexplaiḎsġwhyġdespiteġMu aḍḍadġBāqirġ aft ’sġeḎdorseḍeḎtġofġ
AqāġMu aḍḍadġMahd ’sġ ruliḎgĪġ theġDirāzg sūġ stillġ Ḏeededġ aġḍoreġ explicitġ certiicatioḎġ
ofġ AqāġMu aḍḍadġMahd ’sġ i tihādġ froḍġhisġ fatherĪġ Kalbās .ġ LitigatioḎġ byġ theġDirāzg sūġ
alsoġseeḍsġtoġsuggestġthatġeḎdorseḍeḎtsĪġ iḎġthisġcaseġtheġoḎeġ issuedġbyġ aft Īġ lostġ theirġ
probativeġforceġafterġtheġdeathġofġtheġjurist.
Parallelġtoġtheġriseġofġimḍāʼ‑i ukmġaḎdġcertiicatioḎsġofġi tihādġiḎġQā ārġ arī a litigatioḎĪġ
wasġ theġpheḎoḍeḎoḎġofġ liceḎcesġ (i āza)ġ iḎġ thisġperiodġ thatġ certiiedġ thatġ aġ scholarġhadġ
attained the rank of a mu tahid.68ġ AsġKoḎdoġhasġdeḍoḎstratedġpossessiḎgġ aġ liceḎceġdidġ
ḎotġḍeaḎġthatġtheġscholarġwasġiḎġfactġaġqualiiedġjurist.69ġThereġwasĪġhoweverĪġaġpopularġ
perception that possessing an i āza of i tihād meant someone was a mu tahid.
IḎġtheġsaḍeġwayġforġḍostġordiḎaryġpeopleġtheġfactġthatġaġscholarġhadġreachedġtheġstageġ
where he issued ukmīsġḍeaḎtĪġiḎġaccordaḎceġwithġtheġdoḍiḎaḎtġdoctriḎeĪġthatġheġḍustġ
beġaġqualiiedġjurist.ġThisġwasġprobablyġwhyġtheġscribeġwhoġpreparedġtheġtraḎscriptġofġĀqāġ
Mu aḍḍadġMahd ’sġ ukmġiḎġtheġ1840sġaddedġheġwasġ‘theġjuristġofġtheġage’.ġAsġiḎġtheġcaseġ




who never issued ukmīsġorġwhoseġ ukmīsġwereġḎotġeḎforcedġbyġtheġauthoritiesġwhoġwereġ
qualiiedġjurists.
Thisġ seeḍsġ toġ haveġ becoḍeġ relevaḎtġ iḎġ theġ caseġ ofġ ā ġ Mullāġ Ri āġ Astarābād .ġ
Astarābād ’sġ ukmġiḎġfavourġofġtheġDirāzg sūġissuedġduriḎgġtheġtiḍeġofġRi aġ āḎġaḎdġIḍāḍġ
Qul ġ āḎġwasġḎotġ eḎforced.70ġ Itġ isġ likelyġ thatġ afterġ ā ġMullāġRi āġAstarābād ’sġ deathġ
thisġwasġiḎterpretedġtoġḍeaḎġthatġitġwasġbecauseġheġwasġḎotġaġqualiiedġjurist.ġThisġḍightġ
explaiḎġwhyġtheġDirāzg sūġtriedġtoġobtaiḎġcoḎirḍatioḎsġthatġ ā ġMullāġRi āġAstarābād ġ
had issued other ukmīsġwhileġheġwasġaliveġwhichġwereġeḎforced.
IḎġcoḎcludiḎgĪġ litigatioḎġbyġ theġDirāzg sūġ focusedġoḎġ tryiḎgġ toġestablishġ theġ juristicġ
qualiicatioḎsĪġaḎdġheḎceġ judicialġcoḍpeteḎceĪġofġ twoġscholarsġwhoġcertiiedġtheirġclaiḍġ
iḎġaġlaḎdġdispute.ġByġdoiḎgġthisġtheġDirāzg sūġhopedġtoġhaveġaġvalidġ ukm in their hands 
67.ġ Alī ū qāḎ ĪġRasāʼilĪġIIĪġp.ġ369.
68.ġ Forġ exaḍplesĪġ seeġKondoġ2009Īġ p.ġ59ī65.ġ Seeġ alsoġ theġ i āza of i tihādġ issuedġ byġ ̣ādiqġ abā abā’ ġMu tahidīiġ










begaḎġ froḍġ aboutġ theġḍiddleġ ofġ theġ ḎiḎeteeḎthġ ceḎturyġ helpedġ toġ reduceġ soḍeġ ofġ theġ
aḍbivaleḎceġaḎdġuḎcertaiḎtyġoverġtheġbiḎdiḎgġforceġofġ ukmīsġiḎġ arī aġlitigatioḎġreḍaiḎsġ
toġ beġ iḎvestigated.ġ Theġ 1930ġPahlav ġ eraġ regulatioḎsġ forġ judicialġ procedureġ iḎġ IraḎġ stillġ




theġ theoreticalġ accoḍḍodatioḎġ ofġ Qā ārġ Uṣūl ġ juristsġ hadġ opeḎedġ theġ doorġ toġ aġ ḍoreġ
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